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#! :D=P #%' LANOKJO ?=OP =>OAJPAA >=HHKPO EJ 7HUIKQPD .KQJPU!
$! :D=P PDKOA >=HHKPO SANA I=EHA@ >U PDA .KQJPU -Q@EPKN PK PDKOA #%'

LANOKJO NAC=N@HAOO KB SDAPDAN KN JKP PDAU SANA ?KJBEJA@ PK = DA=HPD ?=NA
B=?EHEPU KN = DKOLEP=H!

%! :D=P EJ B=?P &% KB PDKOA LANOKJO SDK ?=OP =>OAJPAA >=HHKPO EJ 7HUIKQPD
.KQJPU SANA ?KJBEJA@ EJ = DKOLEP=H KN DA=HPD ?=NA B=?EHEPU!

&! :D=P PDA =>OAJPAA >=HHKPO PK PDKOA LANOKJO EJ DA=HPD ?=NA B=?EHEPEAO
=J@ DKOLEP=HO SANA JKP @AHERANA@ LANOKJ=HHU >U KJA IAI>AN KB A=?D LKHEPE?=H
L=NPU =O NAMQENA@ >U 9A?PEKJ '%!#) .K@A KB 1KS=!

'! :D=P OKIA OPQ@AJPO BNKI <AOPI=N .KHHACA EJ 3A4=NO 1KS= SANA
@EO?KQN=CA@ BNKI ATAN?EOEJC PDA NECD P PK RKPA EJ PDA AHA?PEKJ!

(! :D=P = P HA=OP KJA KB PDKOA OPQ@AJPO REOEPA@ S EPD PDA 7HUIKQPD .KQJPU
-Q@EPKN SDK @EO?KQN=CA@ PD = P OPQ@AJP BNKI ?=OPEJC = >=HHKP EJ PDA AHA?PEKJ!

)! :D=P JK KJA BNKI PDA -Q@EPKNXO KBBE?A KN PDA AHA?PEKJ >K=N@ OKQCDP PK
=@REOA PDA OPQ@AJPO KB DKS PDAU ?KQH@ ?=OP = RKPA EJ PDA AHA?PEKJ PDQO
LH=?EJC PDA >QN@AJ KJ PDA OPQ@AJPO PK GJKS PDA H=S LANP=EJ EJC PK RKPEJC
= ?D=HHAJCA@ >=HHKP EJ =J AHA?PEKJ!

*! :D=P @A?H=NEJC PDA >=HHKPO EJ PDA =>OAJPAA >=HHKP LNA?EJ?P RKE@ =O
?KILAPAJP ARE@AJ?A EJ PD EO AHA?PEKJ ?D=JCAO PDA NAOQHPO =J@ I=GAO 2=IAO
9LN=@HEJC PDA SEJJAN >U = RKPA KB & '%) PK & '%"!

9A?PEKJ '%!#) .K@A KB 1KS= LNKRE@AO EJ L = NP PD = P,
V-J =LLHE?=JP SDK EO = NAOE@AJP KN L=PEAJP EJ = DA=HPD ?=NA

B=?EHEPU KN DKOLEP=H HK?=PA@ EJ PDA ?KQJPU PK SDE?D PDA =LLHE?=PEKJ
D=O >AAJ OQ>IEPPA@ OD=HH D=RA DEO =>OAJPAA >=HHKP @AHERANA@ PK DEI
>U KJA IAI>AN KB A=?D KB PDA LKHEPE?=H L=NPEAO NABANNA@ PK EJ 9A? 
PEKJ &+!#% SDK OD=HH >A =LLKEJPA@ >U PDA ?KIIEOOEKJAN BNKI PDA
L=JAH @N=SJ QL =O LNKRE@A@ >U 9A?PEKJ &+!#' BKN PDA OLA?E=H
LNA?EJ?P AOP=>HEODA@ >U 9A?PEKJ '%!$%! :DA LANOKJO OK =LLKEJPA@
>U PDA ?KIIEOOEKJAN OD=HH >A JKP=NEAO LQ>HE? =J@ OD=HH >A OSKNJ
EJ PDA I=JJAN LNKRE@A@ >U 9A?PEKJ &+!)' BKN AHA?PEKJ >K=N@
IAI>ANO! :DAU I=U =OOEOP PDA MQ=HEBEA@ AHA?PKNO EJ BEHHEJC KQP
PDA >=HHKP =O LNKRE@A@ EJ 9A?PEKJ &+!+"! :DA RKPA@ =>OAJPAA
>=HHKPO OD=HH >A @ALKOEPA@ EJ = OA=HA@ ?KJP=EJAN SDE?D OD=HH >A
NAPQNJA@ PK PDA ?KIIEOOEKJAN KJ PDA O=IA @=U!W

:DEO EOOQA PDANABKNA >A?KIAO SDAPDAN PDA B=EHQNA KB PDA 7HUIKQPD
.KQJPU -Q@EPKN PK ?KILHU SEPD 9A?PEKJ '%!#) .K@A KB 1KS= NAJ@ANO PDA
=>OAJPAA >=HHKPO EJ?KILAPAJP =O ARE@AJ?A EJ PDA AHA?PEKJ >APSAAJ 3UHA
9PALDAJO =J@ 2=IAO 9LN=@HEJC!

1J L=OP AHA?PEKJ ?KJPAOPO EJ PD EO 0KQOA PDA B=EHQNA PK ?KILHU SEPD =J
AHA?PEKJ H=S SNEPPAJ EJ I=J@=PKNU H=JCQ=CA D=O >AAJ DAH@ PK >A OQBBE?EAJP
NA=OKJ PK NAFA?P PDA >=HHKPO! :DA NAFA?PEKJX D=O EJ PDA L=OP ?=QOA@ =
?D=JCA EJ PDA NAOQHP KB PDA ?KJPAOPA@ AHA?PEKJO!

1J 7AUPKJ R! 4KKNA #+%) =J@ 8=J@=HH R! 5KNH=J@ #+&# PDA 0KQOA
NAFA?PA@ >=HHKPO PD = P SANA JKP EJ PDA LNAOAJ?A KB = P HA=OP PSK FQ@CAO = P
=HH PEIAO >A?=QOA 9A?PEKJ *+* .K@AO KB 1KS= #+%) =J@ #+&# NAOLA?PERAHU
OP=PA@,

V-J@ = P =HH PEIAO SDAJ PDAU =NA EJ LKOOAOOEKJ KB PDA ?KQJPEJC
>K=N@ PDAU OD=HH >A QJ@AN ?KJOP=JP K>OANR=PEKJ KB = P HA=OP PSK
FQ@CAO!W

1J PDKOA ?KJPAOPO PDA 0KQOA BKQJ@ 9A?PEKJ *+* PK >A S NEPPAJ EJ I=J@=PKNU
H=JCQ=CA =J@ PDQO NAFA?PA@ PDA >=HHKPO =O ARE@AJ?A @AOLEPA =J =>OAJ?A KB
>=HHKP P=ILANEJC EJ AEPDAN EJOP=J?A!
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4N 8AUGHTON V! 7UNGER #*&) THE 3OUSE REJECTED BALLOTS AS EVIDENCE IN
AN ELECTION BECAUSE MORE BALLOTS HAD BEEN COUNTED IN ONE PRECINCT THAN
THERE WERE ELIGIBLE VOTERS IN THAT PRECINCT!

=HE COMMITTEE HAS FOUND THAT <ECTION '%!#) .ODE OF 4OWA #*)' IS
WRITTEN IN MANDATORX LANGUAGE AND THAT ANX FAILURE TO COMPLX WITH SAME
SECTION SHALL RENDER THE BALLOTS OF THE PRECINCT WHEREIN THERE WAS FAILURE
TO OBSERVE SAID REQUIREMENTS VOID AND INCOMPETENT AS EVIDENCE IN THE
RESULT OF AN ELECTION!
') (+-, FIND THAT THE RULES OF STATUTORX CONSTRUCTION REQUIRE US TO FIND

THAT THE SPECIFIC PROVISIONS IN <ECTION '%!#) .ODE OF 4OWA GOVERN OTHER
MORE GENERAL PROVISIONS FOUND ELSEWHERE IN THE ELECTION LAWS!

4T IS THE CONCLUSION OF THIS COMMITTEE THAT THERE WAS A VIOLATION OF THE
STATUTE <ECTION '%!#) .ODE OF 4OWA IN THE CASTING OF ABSENTEE BALLOTS IN
:LXMOUTH .OUNTX AND THAT THE VOTES CAST IN THE ABSENTEE BALLOT PRECINCT
CANNOT BE CONSIDERED IN FINALLX DETERMINING WHO WAS ELECTED AS <TATE
;EPRESENTATIVE OF AND FOR THE SECOND LEGISLATIVE DISTRICT FOR THE 4OWA
3OUSE OF ;EPRESENTATIVES!

=HIS COMMITTEE ORIGINALLX CONSIDERED DECLARING THE SEAT VACANT BELIEVING
THAT THE MOST DESIRABLE SOLUTION WOULD BE TO SUBMIT THIS CONTEST BACK TO
THE VOTERS OF THE SECOND LEGISLATIVE DISTRICT FOR A DECISION! =HIS SOLUTION
HOWEVER HAS BEEN LABELED AS UNACCEPTABLE BX ALL PARTIES AFFECTED! ?E
THEREFORE MUST LIMIT OUR CONSIDERATION TO THE MERITS OF THE CONTEST!

7R! <PEAKER THE REJECTION OF THE ABSENTEE BALLOTS MAKES THE FINAL VOTE
TALLX IN THE SECOND LEGISLATIVE DISTRICT+

5AMES <PRADLING & '%) AND
6XLE <TEPHENS & '%"

AND WE THEREFORE RECOMMEND THAT 5AMES <PRADLING BE SEATED HAVING
RECEIVED A PLURALITX OF SEVEN VOTES IN THE SECOND LEGISLATIVE DISTRICT FOR THE
<TATE OF 4OWA! =HE EFFECTIVE DATE OF THIS REPORT SHALL BE THE 7ONDAX *,++,.
ING ITS ADOPTION BX THE 3OUSE OF ;EPRESENTATIVES

;ESPECTFULLX SUBMITTED
89;7,8 2! 50<<0
0LECTION .ONTEST .OMMITTEE .HAIRMAN

7489;4=@ ;0:9;= 91 .9774==00 98 :6@79>=3
.9>8=@ 060.=498 .98=0<=

=HE FOLLOWING REPORT IS SUBMITTED BX 0DGAR 3! -ITTLE AND ;EID
.RAWFORD MEMBERS OF THE COMMITTEE IN THE CONTEST FILED BX
5AMES ?! <PRADLING VS! 6XLE ;! <TEPHENS FROM THE <ECOND ;EP 
RESENTATIVE /ISTRICT!

7B! & $ " ! # " %  ?E 0DGAR 3! -ITTLE AND ;EID .RAWFORD MEMBERS OF
THE .ONTEST .OMMITTEE TO WHOM WAS REFERRED THE MATTER OF THE CONTEST
BETWEEN 5AMES ?! <PRADLING CONTESTANT VERSUS 6XLE ;! <TEPHENS INCUM 
BENT FOR THE SEAT IN THE 4OWA 3OUSE OF ;EPRESENTATIVES FROM THE <ECOND
;EPRESENTATIVE /ISTRICT BEG LEAVE TO REPORT AS FOLLOWS+

=HE COMMITTEE HAS MET ON NUMEROUS OCCASIONS AND ON 7ARCH $& #*)'
AT #+"" P!M! IN /ES 7OINES 4OWA HEARD THE TESTIMONX OF THE PARTIES TO
THIS CONTEST!

=HE CONTESTANT AND INCUMBENT APPEARED IN PERSON AND EACH WERE REPRE 
SENTED BX COUNSEL! .OUNSEL FOR THE CONTESTANT CONCEDED THAT HE DID NOT HAVE
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EVIDENCE TO SUSTAIN THE VOTE CONTEST AS ALLEGED IN 1IVISION &! AND TH A T HE
WOULD RELY ON 1IVISION % ALONE# ;N THE BASIS OF TH IS STATEMENT BY COUNSEL!
THE COMMITTEE DISMISSES 1IVISION & OF THE CONTESTANT\S STATEMENT OF CONTEST#

?HE CONTESTANT CALLED AS AN ADVERSE WITNESS! 9R# 0LAIR >TEELE! <LYMOUTH
0OUNTY /UDITOR# >TEELE TESTIFIED TH A T HE RECEIVED REQUESTS FOR ABSENTEE
BALLOTS FROM :URSING 5OMES AND 5OSPITALS AND TH A T ALL OF THESE APPLICA"
TIONS FOR ABSENTEE BALLOTS WERE MAILED TO THE APPLICANT W ITHIN &( HOURS
OF RECEIPT OF THE APPLICATIONS PURSUANT TO THE PROVISIONS OF >ECTION )'#,#
>TEELE TESTIFIED TH A T HE WAS AWARE OF THE PROVISIONS OF >ECTION )'#%+!
WHICH PROVIDES FOR DELIVERY OF ABSENTEE BALLOTS TO APPLICANTS WHO WERE
RESIDENTS OR PATIENTS IN 5EALTH 0ARE 3ACILITIES OR 5OSPITALS# 5E ALSO
TESTIFIED THA T HE DID NOT PICK PERSONS TO DELIVER ABSENTEE BALLOTS AS PROVIDED
IN >ECTION )'#%+! AND TH A T HE HAD BEEN OF THE OPINION TH A T THE TWO SECTIONS
WERE IN CONFLICT AND WAS ATTEMPTING TO DO EVERYTHING HE COULD TO BE CERTAIN
THAT" APPLICANTS FO R ABSENTEE BALLOTS WERE NOT DISFRANCHISED#

0ONTESTANT CONCEDED TH A T THERE WAS NO ALLEGATION OF FRAUD ! UNDUE INFLU"
ENCE! INTIMIDATION IN THE PROCURING OF THE VOTES IN QUESTION OR ILLEGALITY
AND THERE WAS NO INFERENCE OF FRAUD OR WRONG DOING BY THE 0OUNTY /UDITOR#
0OUNSEL FOR THE CONTESTANT STATED TH A T THE ONLY ALLEGATION WAS TH A T >ECTION
)'#%+ WAS NOT FOLLOWED# ?HERE WAS NO ALLEGATION TH A T PERSONS IN 5EALTH
0ARE 3ACILITIES OR 5OSPITALS WERE DISFRANCHISED BY THE ACTIONS OF THE
0OUNTY /UDITOR AND THERE IS NO ALLEGATION TH A T THE VOTE RESULTS WOULD
HAVE BEEN QUESTIONED HAD THE PROVISIONS OF >ECTION )'#%+ BEEN FOLLOWED#

0ONTESTANT CALLED NO OTHER WITNESSES#
6NCUMBENT CALLED <LYMOUTH 0OUNTY /UDITOR! 0LAIR >TEELE! WHO TESTIFIED

TH A T HE HAD BEEN AWARE OF AN ORAL DIRECTIVE FROM THE /TTORNEY 4ENERAL TH A T
PROVISIONS OF >ECTION )'#, WOULD PREVAIL AND TH A T ABSENTEE BALLOTS SHOULD BE
MAILED WITHIN &( HOURS OF THE RECEIPT OF THE APPLICATION# >TEELE ALSO
TESTIFIED THA T HE BECAME AWARE OF A DECISION IN THE <OLK 0OUNTY 1 ISTRICT
0OURT PRIOR TO :OVEMBER )! THE DATE OF THE ELECTION# >TEELE TESTIFIED TH A T
HE WAS TRYING TO LET THE MOST PEOPLE VOTE! AND TH A T NO =EPUBLICAN OR
1EMOCRAT CHALLENGED THE PROCEDURE HE WAS FOLLOWING P RIO R TO THE ELECTION
OR A T THE TIME THE ABSENTEE BALLOTS WERE COUNTED#

6NCUMBENT PRESENTED NO OTHER TESTIMONY#
?HE ISSUE IS THUS DRAWN WHETHER FAILURE TO COMPLY W ITH THE PROVISION OF

>ECTION )'#%+ SHOULD CAUSE THE VOTES FROM THE ABSENTEE BALLOT PRECINCT TO
BE DISALLOWED#

?HE 6OWA 0OURTS AND THIS 5OUSE HAVE STATED TH A T A VOTE WILL NOT BE SET
ASIDE IN A PRECINCT WHERE ELECTION OFFICIALS HAVE VIOLATED A STA TU TE UNLESS
THE CONTESTANT HAS PROVED TH A T THE VIOLATION COST HIM SUFFICIENT VOTES TO
CHANGE THE RESULTS OF THE ELECTION# ?HE THEORY BEHIND THIS IS TH A T ELECTORS
HAVE NOTHING TO DO WITH THE CONDUCT OF OFFICIALS AND THE TECHNICAL IRREGU "
LARITY SHOULD NOT DISFRANCHISE OR DEFEAT THE EXPRESSED WISHES OF THE PEOPLE#

?HE GENERAL RULE IS STATED IN -+ /8= &D &**! '$) AND '$*.
Z6N MOST JURISDICTIONS ABSENTEE VOTING LAWS HAVE BEEN LIBERALLY

CONSTRUED >O AS TO FU RTHER THEIR EVIDENT PURPOSE OF PROTECTING AND
FURTHERING THE RIGH T OF SUFFRAGE[#

?HIS WAS THE CLEAR INTENT OF THE 8EGISLATURE IN ADOPTING 5OUSE 3ILE +()!
3 IRST >ESSION! >IXTY"FIFTH 4ENERAL /SSEMBLY#

/T PAGE '$* OF -+ /8= &D! I T IS STATED.
Z?HE BASIC PRINCIPLE OF CONSTRUCTION IN REGARD TO THE ABOVE

PROVISIONS WHICH CONTAIN SPECIFIC DIRECTION TO ELECTION OFFICERS IS
THA T ERRONEOUS OR EVEN UNLAWFUL HANDLING OF THE BALLOTS BY THE ELEC"
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UJPO PGGJDFST XJMM CF IFME OPU UP EJTGSBODIJTF BCTFOUFF WPUFST XIP
UIFNTFMWFT GVMMZ DPNQMJFE XJUI UIF QSPWJTJPOT PG UIF TUBUVUF]#

\?IF HFOFSBM SVMF UI B U JG CBMMPUT IBWF CFFO DBTU CZ WPUFST XIP
XFSF! B U UIF UJNF! RVBMJGJFE UP DBTU UIFN! BOE TVDI WPUFST IBE B U UIF
UJNF EPOF BMM PO UIFJS Q B SU UI B U UIF MBX SFRVJSFE UIF WPUFST UP EP
UP NBLF UIFJS WPUJOH FGGFDUJWF! BO FSSPOFPVT PS FWFO VOMBXGVM
IBOEMJOH PG UIF CBMMPUT CZ UIF FMFDUJPO PGGJDFST DIBSHFE XJUI TVDI
SFTQPOTJCJMJUZ XJMM OPU CF IFME UP IBWF EJTGSBODIJTFE TVDI WPUFST
CZ UISPXJOH PVU UIFJS WPUFT PO BDDPVOU PG FSSPOFPVT QSPDFEVSF IBE
TPMFMZ CZ UIF FMFDUJPO PGGJDFST! QSPWJEFE UIF WPUFT XFSF MFHBM WPUFT JO
UIFJS JODFQUJPO! BOE BSF TUJMM DBQBCMF PG CFJOH HJWFO QSPQFS FGGFDU
BT TVDI! IBT CFFO HJWFO FGGFDU PS FYQSFTTFE JO NBOZ EFDJTJPOT
JOWPMWJOH BCTFOUFF WPUFST^ CBMMPUT#]

?IJT SVMF IBT CFFO BEPQUFE CZ UIJT 6PVTF# 7O UIF DBTF PG >QSJOHFS WT#
>UPEEBSE! UIF DPNNJUUFF TUBUFE JU XBT JO GBWPS PG UIF NPSF MJCFSBM SVMF
PG DPVOUJOH BCTFOUFF CBMMPUT! B U QBHF +)- PG UIF %-$- 6PVTF 8PVSOBM! XIJDI
XBT B VOBOJNPVT SFQPSU#

?IF DPNNJUUFF TUBUFE.
\# # # >QFDJBM BUUFOUJPO TIPVME CF DBMMFE UP UIF GBDU UI B U 8VEHFT PG

FMFDUJPOT TFFN UP NJTBQQSFIFOE PS GBJM UP GPMMPX UIF MBX FJUIFS
UISPVHI JHOPSBODF PS DBSFMFTTOFTT# 0OPUIFS DPNNJUUFF! BEPQUJOH
B NPSF TUSJD U SVMF! NJHIU IBWF FBTJMZ SFBDIFE UIF DPODMVTJPO UIB U
UIFTF CBMMPUT XFSF OPU DPNQFUFOU FWJEFODF BOE UIB U B SFDPVOU DPVME
OPU IBWF CFFO IBE CFDBVTF PG UIF DBSFMFTTOFTT XJUI XIJDI UIFTF
CBMMPUT XFSF SFUVSOFE CZ UIF FMFDUJPO KVEHFT UP UIF 2PVOUZ 0VEJUPS#
7 U JT! UIFSFGPSF! SFDPNNFOEFE UI B U UIJT 6POPSBCMF CPEZ BEPQU UIJT
SFQPSU! BOE UI B U J U EFDMBSF UIF JODVNCFOU! 1# 5# >UPEEBSE! UIF EVMZ
FMFDUFE =FQSFTFOUBUJWF PG UIF *+UI =FQSFTFOUBUJWF 3JTUSJDU PG
7PXB]#

7O UIF DBTF PG >UBUF PG 7PXB WT# 2SFTUPO :VUVBM ?FMFQIPOF 2PNQBOZ
%-* 7PXB %'*, B U %'+%"%'+&! UIF 7PXB >VQSFNF 2PVSU TUBUFE.

\4WFSZ JOUFOENFOU PG UIF 9FHJTMBUVSF BOE FWFSZ TBGF HVBSE
QSPWJEFE UIFSFCZ GPS UIF TFDVSJOH PG B GB JS FMFDUJPO BOE UIF QSFTFS"
WBUJPO PG UIF CBMMPUT TIPVME CF PCTFSWFE CZ FMFDUJPO PGGJDFST! BOE
NVTU CF VQIFME CZ UIF DPVSU/ CVU UIF DMFBSMZ FYQSFTTFE XJMM PG UIF
WPUFST TIPVME OPU CF UIXBSUFE PS TFU BTJEF CZ UIF DPVSUT CFDBVTF
PG JSSFHVMBSJUJFT BOE FWFO JMMFHBMJUJFT XIJDI BSF OPU TIPXO UP IBWF
JO BOZ XBZ BGGFDUFE UIF SFTVMU PS UP IBWF QSFKVEJDFE BOZPOF # # #
AF BSF GJSNMZ DPNNJUUFE UP UIF SVMF UI B U QSFKVEJDF NVTU CF TIPXO]#

7O %-+% UIF 7PXB >VQSFNF 2PVSU TUBUFE UIF HFOFSBM SVMF HPWFSOJOH
FMFDUJPO DPOUFTUT.

\?IF SFTVMU PG B TDIPPM FMFDUJPO JT QSFTVNQUJWFMZ WBMJE# :FSF
JSSFHVMBSJUJFT JO UIF DPOEVDU PG BO FMFDUJPO EP OPU BGGFDU UIF SFTVMU!
CV U TVCTUBOUJBM NBUFSJBM EFGFDUT BSF GBUBM# 7 U JT UIF EVUZ PG UIF
DPVSU UP TVTUBJO BO FMFDUJPO JG JU IBT CFFO TP DPOEVDUFE BT UP HJWF
B GSFF BOE GB JS FYQSFTTJPO PG UIF QPQVMBS XJMM# AJENFS! FU BM#! W#
=FJU[MFS! FU BM#! %,& ;#A# &E %++! 7PXB! GJMFE 3FDFNCFS %)! %-+$!
6BSOFZ W# 2MFBS 2SFFL 2PNNVOJUZ >DIPPM 3JTUSJDU %-*+ ! &*%
7PXB '%)! '%,"'%-! %)( ;#A# &E ,,! -$/ 6FBEJOHUPO W# ;PSUI
AJOOFTIJFL 2PNNVOJUZ >DIPPM 3JTUSJDU %-*& ! &)( 7PXB ('$!
(',! %%+ ;#A# &E ,'%! ,'*#

\0O FMFDUJPO XIJDI IBT SFTVMUFE JO B GB JS BOE GSFF FYQSFTTJPO
PG UIF XJMM PG UIF MFHBM WPUFST VQPO UIF NFSJUT XJMM OPU CF JOWBMJ"
EBUFE CFDBVTF PG B EFQBSUVSF GSPN UIF TUBUVUPSZ SFHVMBUJPOT HPW"
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ERNING THE CONDUCT OF THE ELECTION! EXCEPT IN THOSE CASES WHERE THE
LEGISLATURE HAS CLEARLY AND UNEQUIVOCALLY EXPRESSED AN IN TEN T TH A T
A SPECIFIC STA TU TORY PROVISION IS AN ESSENTIAL JURISDICTIONAL PRE"
REQUISITE AND TH A T A DEPARTURE THEREFROM SHALL HAVE THE DRASTIC
CONSEQUENCES OF INVALIDITY#[ >URNIS V 0OARD OF 3DUCATION IN AND
FOR 7ONES 1OUNTY %-*% ! &)& 6OWA -&&! -&+! %$- :#@# &D! %-,! &$%#[

=EE =TANLEY V =OUTHWESTERN 1OMMUNITY 1OLLEGE! 9ERGED /REA! 6OWA!
%,( :#@# &D &- %-+% #

>HERE WAS AN ELECTION CONTEST CASE INVOLVING 1OUNTY =UPERVISORS DECIDED
BY THE @ISCONSIN =UPREME 1OURT IN %-+( WHICH IS STRIKINGLY SIM ILIAR IN FA C T
TO THE PRESENT CASE# >HE CHALLENGE WENT TO THE MANNER IN WHICH THE CITY
CLERK DELIVERED THE )% ABSENTEE BALLOTS TO THE INDIVIDUALS WHO HAS APPLIED FO R
THEM#

>HE STATU TE PROVIDED.
Z*#,+ /BSENT VOTING PROCEDURE#
Z ' >HE MUNICIPAL CLERK SHALL MAIL I T POSTAGE PREPAID TO THE

ELECTOR\S RESIDENCE UNLESS OTHERWISE DIRECTED! OR SHALL DELIVER IT
TO THE ELECTOR PERSONALLY A T THE CLERK\S OFFICE#[

>HE 1ITY 1LERK DIRECTED A COURIER TO DELIVER A BOX CONTAINING THE )%
ABSENTEE BALLOTS AND BALLOT ENVELOPES TO 8UTHER 9ANOR# 5E DELIVERED THE BOX!
CONTAINING WHAT HE BELIEVED TO BE ABSENTEE BALLOTS! TO 8UTHER 9ANOR# 5E DID
NOT KNOW THE NUMBER OF ABSENTEE BALLOTS IN THE BOX! NOR DID HE RECALL THE
NAME OF THE WOMAN TO WHOM HE GAVE THE BOX# 5E TOOK NOTHING ELSE TO
8UTHER 9ANOR AND DID NOT RETU RN WITH ANY OF THE MATERIAL#

6 T WAS THE POSITION OF THE APPELLANT TH A T THESE '' BALLOTS WERE INVALID
BECAUSE THE CITY CLERK DID NOT MAIL THE ABSENTEE BALLOTS! POSTAGE PREPAID! TO
THE ELECTORS\ RESIDENCES OR DELIVER THE BALLOT TO THE ELECTOR PERSONALLY IN THE
CLERK\S OFFICE AS PROVIDED BY STATUTE#

>HE @ISCONSIN =UPREME 1OURT NOTED.
Z>HERE IS NOTHING IN THE RECORD WHICH WOULD IN ANY WAY INDICATE

ANY CONNIVANCE! FRAUD OR UNDUE INFLUENCE! AND THE PARTIES MAKE NO
SUCH ASSERTION# 8IKEWISE! THERE IS NO SUGGESTION TH A T THE ABSENTEE
ELECTORS FROM 8UTHER 9ANOR THEMSELVES DID NOT COMPLY WITH THE
ABSENTEE VOTING REQUIREMENTS# >HE ISSUE THEN RESOLVES ITSELF TO A
QUESTION OF WHETHER THE SPECIFIC DELIVERY REQUIREMENTS PLACED UPON
THE CITY CLERK BY SEC# *#,+ ' =TATS#! ARE MANDATORY TO THE EXTENT
TH A T THESE '' ABSENTEE BALLOTS SHOULD BE DECLARED INVALID# 6N THE
CASE BEFORE US! THERE WAS SUBSTANTIAL COMPLIANCE WITH THE ABSENTEE
VOTING PROCEDURE IN ALL RESPECTS AND FULL COMPLIANCE IN SO FA R AS
THE ELECTORS ARE CONCERNED#[

>HE 1OURT DISCUSSED THE EFFECT OF NONCOMPLIANCE WITH A PROVISION OF THE
ELECTION LAW.

Z>HE DIFFERENCE BETWEEN MANDATORY AND DIRECTORY PROVISIONS OF
ELECTION STATUTES LIES IN THE CONSEQUENCE OF NONOBSERVANCE# /N
ACT DONE IN VIOLATION OF A MANDATORY PROVISION IS VOID! WHEREAS
AN ACT DONE IN VIOLATION OF A DIRECTORY PROVISION! WHILE IMPROPER!
MAY NEVERTHELESS BE VALID# 2EVIATIONS FROM DIRECTORY PROVISIONS OF
ELECTION STATUTES ARE USUALLY TERMED ZIRREGULARITIES[! AND! AS HAS
BEEN SHOWN IN THE PRECEDING SUBDIVISION! SUCH IRREGULARITIES DO
NOT VITIATE AN ELECTION# =TATUTES GIVING DIRECTIONS AS TO THE MODE
AND MANNER OF CONDUCTING ELECTIONS WILL BE CONSTRUED BY THE COURTS
AS DIRECTORY! UNLESS A NONCOMPLIANCE WITH THEIR TERM S IS EXPRESSLY
DECLARED TO BE FA TA L! OR WILL CHANGE OR RENDER DOUBTFUL THE RESULT!
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BT XIFSF UIF TUBUVUF NFSFMZ QSPWJEFT UI B U DFSUBJO UIJOHT TIBMM CF
EPOF JO B HJWFO NBOOFS BOE UJNF XJUIPVU EFDMBSJOH UI B U DPOGPSNJUZ
UP TVDI QSPWJTJPOT JT FTTFOUJBM UP UIF WBMJEJUZ PG UIF FMFDUJPO"]

?IF 0PVSU DPODMVEFE-
\AF BSF GVMMZ DPHOJ[BOU PG QPTTJCMF BCVTFT PG UIF BCTFOUFF

WPUFS_T MBX BOE TIBSF UIF DPODFSO PG UIF MFHJTMBUVSF JO QSFWFOUJOH
BOZ TVDI BCVTF" 6G UIF SFDPSE JO UIJT DBTF JOEJDBUFE UIF TMJHIUFTU
FWJEFODF PG BOZ GSBVE! DPOOJWBODF PS BUUFNQUFE VOEVF JOGMVFODF!
XF XPVME IBWF OP IFTJUBODF JO EFDMBSJOH UIF BCTFOUFF WPUFST_
CBMMPUT JOWBMJE" 5PXFWFS! XF BSF OPU JODMJOFE UP EJTFOGSBODIJTF
TJD UIFTF WPUFST XIP BDUFE JO DPOGPSNBODF XJUI UIF TUBUVUPSZ

SFRVJSFNFOUT" ?IFSF JT BCTPMVUFMZ OP FWJEFODF GSPN XIJDI JU DPVME
CF JOGFSSFE UI B U UIF NFUIPE PG EFMJWFSZ CZ UIF NVOJDJQBM DMFSL JO
BOZ XBZ BGGFDUFE UIFJS WPUF"

\6O >PNNFSGFME W" /PBSE PG 0BOWBTTFST! TVQSB! %), AJT" QQ"
&#&! &#'! ), :"A" %E %&+! JU XBT TUBUFE

\" " " AF IBWF IFME UI B U UIF XPSE ^TIBMM_ DBO CF DPOTUSVFE UP
NFBO ^NBZ_" 4FPSHF AJMMJBNT 0PMMFHF W" AJMMJBNT /BZ! %'% AJT"
&$$! * :"A" %E +,$" 6O QBTTJOH VQPO TUBUVUFT SFHVMBUJOH BCTFOUFF
WPUJOH! UIF DPVSU TIPVME MPPL UP UIF XIPMF BOE FWFSZ Q B SU PG UIF
FMFDUJPO MBXT! UIF JOUFOU PG UIF FOUJSF QMBO! UIF SFBTPOT BOE TQJSJU
GPS UIFJS BEPQUJPO! BOE USZ UP HJWF FGGFDU UP FWFSZ QPSUJPO UIFSFPG"]

\0POTJEFSJOH BMM UIF GBDUT PG UIJT DBTF! XF BSF PG UIF PQJOJPO
UI B U UIF NBOEBUF PG TFD" ("#$! >UBUT"! SFRVJSFT UIF DPODMVTJPO UI B U
UIFTF BCTFOUFF WPUFST_ CBMMPUT CF DPVOUFE"]

?IJT TBNF MJCFSBM DPOTUSVDUJPO IBT CFFO GPMMPXFE CZ UIF DPVSU JO UIF DBTF
PG 5BHHBSE WT" 9JTDP $,(* $)' :FCSBTLB **+ +& :A %E '+&" 6O 5BHHBSE
WT" 9JTDP! B :FCSBTLB >DIPPM /POE 2MFDUJPO DBTF! FMFDUJPO PGGJDJBMT SFKFDUFE
&+ BCTFOUFF BOE EJTBCMFE WPUFST_ CBMMPUT CFDBVTF PG JSSFHVMBSJUJFT JO UIF
DPOEVDU PG UIF FMFDUJPO" 6G UIF BCTFOUFF CBMMPUT XFSF SFKFDUFE UIF FMFDUJPO
GBJMFE" ?IF DPVSU SVMFE UI B U CBMMPUT TIPVME CF DPVOUFE! TUBUJOH-

\?IF &+ BCTFOUFF BOE EJTBCMFE WPUFST XIPTF CBMMPUT BSF IFSF
RVFTUJPOFE! XFSF MFHBM WPUFST PG UIF 1JTUSJDU! UIFZ IBWF DPNQMJFE
XJUI UIF NBOEBUPSZ QSPWJTJPOT PG UIF TUBUV UF JO UIF FYFSDJTF
PG UIFJS SJHIU UP WPUF" ?IFZ IBWF DPNNJUUFE OP GSBVE OPS BOZ
PUIFS XSPOH BDUJPO" ?IFJS SJHI U UP WPUF VOEFS TVDI DJSDVNTUBODFT
DBOOPU CF EFGFBUFE CZ UIF NJTUBLFT PG FMFDUJPO PGGJDJBMT! OPS CZ UIF
MFBEFST EJTSFHBSE GPS UIF EJSFDUPSZ QSPWJTJPOT PG UIF FMFDUJPO MBXT"
?IF RVFTUJPO JOWPMWFE XBT UIF JSSFHVMBSJUZ PG EFMJWFSZ PG UIF
CBMMPU UP UIF WPUFST]"

6O <BSBEFT WT" 9BSUJOF[ ?FYBT %)' >A %E ,(+ $,(' ! UIF 0PVOUZ 0MFSL
QFSTPOBMMZ UPPL BCTFOUFF CBMMPUT UP WPUFST B U UIFJS IPNFT DPOUSBSZ UP UIF
FMFDUJPO MBX" ?IF 0PVSU TUBUFE -

\6 U JT UIF JSSFHVMBSJUZ UI B U JT DPNQMBJOFE BCPVU BOE OPU UIB U
UIFSF XBT " " " BOZ VOEVF QFSTVBTJPO! GSBVE! VOEVF JOGMVFODF! PS
JOUJNJEBUJPO JO UIF QSPDVSJOH PG UIF WPUFT JO RVFTUJPO]"

6O UIF 6PXB DBTF PG 9D1VOO WT" =PVOEZ! $,$ 6PXB ,*) $,%$ ! UIF 6PXB
>VQSFNF 0PVSU SFGVTFE UP SFOEFS JOWBMJE B >DIPPM /PBSE 2MFDUJPO XIJDI XBT
DPOEVDUFE CZ UXP 7VEHFT JOTUFBE PG UISFF BT EJSFDUFE CZ UIF >UBUVUF" ?IF
0PVSU OPUFE UIBU UIF BUUBDL XBT PO UIF SFTVMU PG UIF FMFDUJPO OPU VQPO UIF
BDUJPOT PG UIF UXP 7VEHFT"

?IF 6PXB >VQSFNF 0PVSU OPUFE-
\6U XPVME CF B EJGGFSFOU BUUBDL JG NBOEBNVT IBE CFFO CSPVHIU UP

DPNQFM UIF BQQPJOUNFOU PG B UIJSE 7VEHF! PS JG JOKVODUJPO IBE CFFO
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JOTUJUV UFE UP SFT USB JO UIF UXP 5VEHFT GSPN QSPDFFEJOH X JUI UIF
FMFDUJPO X JUIPVU B UI JSE 5VEHF]!

=IF 4PXB <VQSFNF .PVSU GV SUI F S TUB UFE +
\=IF HFOFSBM SVMF TFFNT UP IBWF CFFO BEPQUFE CZ NBOZ PG UIF

KVSJTEJDUJPOT PG UI JT DPVOUSZ BOE IBT UIF H SFB U X FJHIU PG BV UIP SJUZ
VQIPMEJOH JU! =IF USVF SVMF BT UIVT BEPQUFE JT UI B U NFSF JS SFH V  
MB SJUZ JO DPOEVDUJOH BO FMFDUJPO EPFT OPU W JUJB UF TVDI FMFDUJPO BOE
SFOEFS UIF TBNF B OVMMJUZ VOMFTT TPNF QSFKVEJDF PS JO KVTUJDF JT
TIPXO UP IBWF SFTVMUFE UIFSFGSPN ! ,QQMZJOH UI JT SV MF UP TJN JMBS
DBTFT UIF GBJMV SF UP IPME BO FMFDUJPO X JUI UIF SFRV JSFE OVNCFS PG
5VEHFT JT BO JSSFHV MB SJUZ POMZ BOE EPFT OPU W JUJB UF UIF FMFDUJPO]!

=IF FMFDUJPO JO UI JT 4PXB DBTF XBT VQIFME!
4O UI JT DBTF UIF POMZ BMMFHBUJPO BOE UIF POMZ FWJEFODF XBT UI B U UIF

,VEJUPS EJE OPU DPNQMZ X JUI UIF QSPWJTJPOT PG <FDUJPO &$!"(! = IF 3PVTF
NVTU UIVT XFJHI BOE CBMBODF UI JT DJSDVNTUBODF BHB JO TU UI F E JTGSBODI JTFN FOU
PG UIF WPUFST CFDBVTF PG B UFDIOJDBM WJPMBUJPO! =IF QSFTVNQUJPO JT UI B U UI F
FMFDUJPO JT WBMJE!

.POUFTUBOU IBT BEN JUUFE UIFSF XBT OP FWJEFODF PG NJTDPOEVDU GSBVE
VOEVF JOGMVFODF DPSSVQUJPO PS JMMFHBM DPOEVDU JO UIF WPUJOH PG BCTFOUFF
CBMMPUT PUIFS UI BO UIF N BOOFS PG EFMJWFSZ! =IFSF JT OP QSPPG PS BMMFHB UJPO
UI B U BOZ PG UIF BCTFOUFF CBMMPUT DBTU JO UIJT FMFDUJPO XFSF UB JO UFE JO BOZ
XBZ! =IF ,VEJUPS EJE X IBU IF UIPVHI U XBT QSVEFOU! 8P WPUFS IBT CFFO
EJTGSBODIJTFE! =IF N BOOFS PG EFMJWFSZ EJE OPU BGGFDU BOZ WPUFT! =IF BCTFO UFF
CBMMPUT TIPVME CF DPVOUFE!

=IF < UBUV UF JO UI JT DJSDVN TUBODF JT EJSFDUPSZ! =IF WPUFT DBTU CZ BCTFOUFF
CBMMPU GSPN 3FBMUI .BSF 1BDJMJUJFT PS 3PTQJUBMT JO : MZN PVUI .PVOUZ TIPVME
CF DPVOUFE! =IF DPO UFTUBO U T̂ DMBJN TIPVME CF EJTN JTTFE BOE UIF JODVNCFOU
TIPVME CF TFBUFE BOE IJT FMFDUJPO DPOGJSNFE!
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3PVTF 1JMF ** BO BDU SF MB UJOH UP UFN QPSBSZ DMPTJOH PG IJHIXBZT!

3PVTF 1JMF $$# BO BD U UP FTUBCMJTI B TFSWJDF QSPH SBN GP S UIF EFBG X JUI JO
UIF / FQBSUN FOU PG 3FBMUI!

3PVTF 1JMF $*) BO BDU SF MB UJOH UP UIF -PBSE PG :TZDIPMPHZ 0YBN JOFST!

3PVTF 1JMF %'$ BO BDU SF MB UJOH UP SFNFEJBM FZF DBSF!
<FOBUF 1JMF ""% BO BDU SF MB UJOH UP QBZNFOU CZ UIF 0YFDVUJWF .PVODJM PG

DPVSU SFMBUFE DPTUT BOE FYQFOTFT!
<FOBUF 1JMF "*$ BO BD U UP BNFOE .IBQUFS "$&. PG UIF .PEF TP BT UP DIBOHF

UIF EFGJOFE UFSN \BEV MU GP T UF S IPNF] UP \BEVMU GP T UF S GBN JMZ IPNF] BOE UP
NBLF DFSUBJO SFMB UFE DIBOHFT JO UIF VTF PG UI B U UFSN !

<FOBUF 1JMF $#* BO BDU SF MB UJOH UP UIF EJTCVSTFNFOU PG DPTUT JO BDUJPOT PO
BQQFBM UP UIF <VQSFNF .PVSU!

<FOBUF 6JMF $)$ BO BDU UP BVUIPSJ[F OBNF DIBOHFT GP S TDIPPM E JTUSJD UT !


